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STATEMENT OF CASE 
Nature of the Case 
Claimant/Appellant, Kevin D. Hope ("Hope") appeals from the Order of the Industrial 
Commission denying his claim for total and permanent disability benefits pursuant to Idaho Code 
§72-332. While not specifically listed as an issue in Hope's brief, it is also presumed by the State 
of Idaho, Industrial Special Indemnity Fund ("ISIF") that Hope is also appealing from the 
Commission's Order Denying Hope's Motion for Reconsideration, as it was listed by Hope in his 
Notice of Appeal. 
Statement of Facts and Course of Proceedings 
ISIF elects to provide this Court with the Statement of Facts it previously presented to the 
Industrial Commission after the hearing in this case. The bracketed references are to the transcript 
of the hearing conducted on AprilS, 2012, and admitted exhibits. 
Pre-Injury 
A. Early Employment History 
Hope attended High School through age seventeen (17), and then entered a government-
funded vocational training program where he learned carpentry. (Tr. p. 15). Other than a few 
miscellaneous employment positions as an early adult (see generally, ISIF Exhibit 3 - Hope 2006 
Deposition at pp. 15-28) Hope has worked in construction, as primarily a carpenter and framer 
the rest of his adult life. (Tr. p. 16-17). 
B. Employment History - Carpentry and Framing Work 
1. 2000 Right Shoulder Injury 
RESPONDENT'S BRIEF: 1. 
In 2000, Hope injured his right shoulder while working for Pacific West construction. (Tr. 
p.32) At hearing, Hope testified that he first treated with Dr. Walker, then eventually had a surgical 
procedure perfonned by Dr. Biddulph. (Tr. p. 34). 
According to Dr. Biddulph's records, an MRI scan of his right shoulder revealed a rotator 
cuff tear (Claimant Ex. E, p. 176) that was surgically repaired on May 30,2000. (Ex. E, p. 180-
181). Hope followed up regularly with Dr. Biddulph post-surgery, and in a note dated November 
29,2000, Dr. Biddulph noted the following: 
"He has a full range of motion of his shoulder. His wounds are all well healed. 
There is no crepitation in the subacromial space. There is no pain with 
impingement type maneuvers and his strength is excellent." 
(Ex. E., p. 183). Also in November 2000, Hope was seen by Dr. Simon for an IME. Dr. Simon 
concluded on November 10, 2000 that Hope had reached MMI and gave a 1% whole person 
permanent partial impainnent for his right shoulder. (Ex. L, p. 371) As concerns work restrictions 
or limitations as a result of the 2000 injury and subsequent surgery, Dr. Simon concluded that none 
were necessary: 
"No work or activity restrictions are indicated. I reviewed and signed documents 
prepared by the Idaho Industrial Commission. Mr. Hope is able to return to his prior 
occupation." 
(Ex. E., p. 183). Dr. Biddulph released Hope back to work on November 29,2000, and, in a chart 
note dated May 30, 2001, essentially agreed with Dr. Simon's assessment: 
"1 do think Kevin is right, that certainly his injury did occur on the job and his 
shoulder is not as good as it was before surgery but it is just from an objective 
standpoint with full range of motion and function, it is hard to get a higher 
impainnent rating than 1 %" 
(Ex. E, p. 188). 
RESPONDENT'S BRIEF: 2. 
Hope did return to his previous occupation as carpenter and framer, but not at Pacific West. 
According to Hope, Pacific West pressured him to go back work and was "mad" that he filed a 
claim. (Tr. p. 34-35). As a result, then, Hope began working for Marty Blaser Construction 
("Blaser"), a custom home builder. (Tr. p. 34) (As explained at hearing, EMPRO is the named 
employer in this case, and it is presumed that EMPRO, an employment agency, placed Hope with 
Blaser) 
At Blaser, Hope continued to do the same type of carpenter and framing work that he did 
prior to his right shoulder injury in 2000. He built walls, sheeted walls with plywood, sheeted 
ceilings and floors with plywood, and did some finish work. (Tr. p. 22) Hope explained that he 
technically can not read blueprints, but can tell from a set of plans how to build a wall. (Tr. p. 24) 
He explained that the physical requirements of the job working for Blaser included carrying a nail 
gun, packing his own materials and wearing a thirty (30) pound tool belt. (Tr. p. 25) Packing his 
own materials meant that Hope had to carry all his building materials, including lumber, 
waferboard, and plywood. (Tr. p. 85) Hope also did some finish work and hung doors. (ISIF Ex. 
4, p. 37) 
Prior to December 2003, Hope was working 40 hours a week. (Tr. p. 93). On occasion, 
Hope would have to work in excess of 8 hours a day. (ISIF Ex. 4, p. 36). 
2. 2003 Right Shoulder Injury 
In addition to the above job duties and physical requirements while working for Blaser, one 
ofthe tasks that Hope and the other employers of Blaser was to "raise" built walls and put them into 
place. It was during this activity at a custom home building site that Hope again injured his right 
shoulder on December 10, 2003, when a tall wall gave way while he was trying, along with others, 
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to raise it. (Tr. p. 36). Hope continued to work after he injured his right shoulder, but on December 
22, 2003, while trying to lift a sheet of plywood, he realized he had hurt his shoulder significantly 
and was no longer able to work. (Tr. p. 95). The last day that Hope has worked anywhere, for any 
employer, is December 22, 2003 (Tr. p. 28, 95). At that time, Hope was only 46 years old. 
Post-Injury 
A. Medical Treatment 
Hope returned to Dr. Biddulph for treatment to his shoulder after his December 2003 irljury. 
Dr. Biddulph ordered an MRI that revealed a "pretty extensive labral tear and going actually 
posterior to the biceps anchor." (Ex E., p. 193) Dr. Biddulph surgically repaired Hope's right 
shoulder on Feburary 24,2004. (Ex. E., p. 195) Post-surgery, Hope did physical therapy and saw 
Dr. Biddulph for follow-up. 
On April 2, 2004, Dr. Biddulph noted that Hope was recovering well and released him to 
light-duty work: 
"Kevin returns today for follow-up on his shoulder. He is very happy and reports 
this is much easier recovery than last time. He has had no popping or mechanical 
symptoms. He has a near full active range of motion at this point. At this point, 
Kevin can be released to light duty, avoiding repetitive reaching or overhead 
activities." 
(Ex. E., p. 193) 
B. Industrial Commission Rehabilitation Division 
Also in April 2004, Hope was referred to the Industrial Commission Rehabilitation Division 
("ICRD") by his counsel. (ISIF Ex. 1, p. 1) Consultant Kari Rohrbach was assigned Mr. Hope's 
case and initially determined that Blaser did not have light-duty work available. Ms. Rohrbach 
worked with Empro to fmd light -duty work for Hope and secured a position for Hope as a market 
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research interviewer with Western WATS. Dr. Biddulph approved the job with Western WATS in 
his case note dated May 3, 2004 (Ex. E., p. 200) and in a job site evaluation response provided to 
lCRD. (ISIF Ex. 1, p. 3) Hope turned down or declined the job with Western WATS and explained 
why he did so on May 11, 2004: 
"The claimant said that he did not want to accept the light-duty job made available 
to him because he can find a better job on his own. He stated that he had shipping 
and receiving experience, large equipment operation experience, etc. and he did not 
believe that he would find it difficult to fmd a job when he is ready to return to 
work." 
(ISIF Ex. 1, p. 4). 
C. Vocational Evaluations and Assessments 
While Hope advised Ms. Rohrbach that he did not think it would be difficult to find a job, 
Hope never returned to work. Additionally, Hope never embarked on any type of job search at any 
level since last working for Blaser in December 2003 - Hope has never made an application for any 
job since that time nor has he utilized employment agencies or vocational counselors to assist him 
in finding employment. (ISIF Ex. 3, p. 80-31; Ex 4, p.28) 
Kent Granat - Claimant retained Granat for the purpose of completing a vocational 
evaluation, and his report (Ex. K) concludes that Hope is totally disabled pursuant to the "odd-lot" 
doctrine on a more likely than not basis. (Ex. K, p. 363). However, Granat explained in his 
deposition, upon questions by Hope's counsel, that his opinion that Hope is totally disabled was not 
because of a combination of a pre-existing permanent impairment or impairments or that any 
previous injury was a subjective hindrance to employment: 
"It looks to me, by reviewing this that Mr. Hope had some prior problems with his 
back, prior problems with his shoulder, but that didn't prevent him from doing 
medium and heavy carpenter work." 
RESPONDENT'S BRIEF: 5. 
"this wouldn't suggest that any of those was a pre-existing condition that negatively 
affected him from doing the work he was capable of doing" 
Granat Depo., p. 37 
Q: Yeah. And the reason I'm asking these question is that we have this legal requirement, 
and we're - in our - in these kind of cases where it doesn't - hindrance doesn't necessarily 
mean that he has to be incapable of doing the work. It only means that there was some 
impact on or some alteration of how he (did) his job as a result of the impairments. Does 
that make sense? 
A: Sure. 
Q: So I'm - I'm just asking you: Do you think there's impact on his jobs as he performed 
them as a result of any kind of preexisting impairments? 
A. It doesn't appear to be the case. 
Granat Depo., p. 38 
Nancy Collins - Dr. Nancy Collins prepared a report and testified as an expert witness for 
the ISIF at a post-hearing deposition. Dr. Collins concluded in her report that Hope was not totally 
and permanently disabled: 
"Mr. Hope was still in his 40's when he was found to be MMI in 2005. He lives 
very near Rexburg, and in my opinion his labor market includes Rexburg and Idaho 
Falls, which is less than 30 miles from Rexburg. His objective restrictions at the 
time he was found to be medically stationary were for light/medium level work with 
no repetitive reaching or working overhead. These restrictions allow for access to a 
significant portion of the jobs in the labor market, even in this recovery. There are 
current job openings that are consistent with his restrictions." 
(ISIF Ex. 5, p. 9) 
In her deposition, Dr. Collins stated that for labor market analysis, Madison County has had the best 
labor market in the state since the recession began, and that the labor market in Idaho Falls has been 
comparable. (Collins Depo., p. 8) Dr. Collins also noted that even though Hope made complaints 
regarding a low back injury in 2002 - 2003, that no work restrictions or limitations were given to 
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Hope as a result of any low back condition. (Collins Depo., p. 11) Consistent with her report, Dr. 
Collins testified that there was suitable work available to Hope when he was released back to work 
in 2004, and that there is still suitable work available to Hope today. (Collins Depo., p. 23). 
Course of Proceedings Below 
The hearing in this matter was held April 5, 2012, before Industrial Commission Referee 
LaDawn Marsters. Subsequent to the hearing, depositions were taken of Kent Granat and Nancy 
Collins, Ph.D. Post hearing briefs were submitted by the parties, and the Industrial Commission 
entered its Order dated October 26, 2012, as follows: 
Based upon the foregoing reasons, IT IS HEREBY ORDERED that: 
1. Claimant has proven that he is totally and permanently disabled due to 
medical and nonmedical factors, as well as under the odd lot doctrine. 
2. Claimant has failed to prove that ISIF is liable for any of Claimant's benefits. 
3. All other issues are moot. 
4. Pursuant to Idaho Code §72-718, this decision in fmal and conclusive as to 
all matters adjudicated." 
(Record on Appeal -"Record" p. 53) Hope timely filed a Motion for Reconsideration and 
Memorandum in Support. (Record, pp. 56 - 61). ISIF filed a response to Claimant's Motion for 
Reconsideration December 5,2012. (Record, pp. 62 and 63). 
On February 1,2013, the Industrial Commission entered an Order Denying Hope's Motion 
for Reconsideration and stated as follows: 
"In this case, the Commission found that Claimant was totally and permanently 
disabled; however, Claimant failed to prove ISIF liability because he failed to prove 
that his last industrial injury combined with a preexisting condition to render him 
totally and permanently disabled. Rather, the evidence indicated that Claimant's last 
injury alone disabled him. 
This "combining with" element is a required element in proving ISIF liability. 
Without proving this element, Claimant cannot establish ISIF liability, even though 
he has proven every other element of his case. The "combining with" element was 
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discussed by the Referee in paragraphs 76-85 of her recommendation. The 
Commission found the Referee's analysis well-supported by the evidence in the 
record. Claimant's motion for reconsideration is therefore DENIED." 
Hope timely appealed the Industrial Commission decisions. 
Issues on Appeal 
Mr. Hope stated the issues on appeal as: 
1. Whether the Industrial Commission has committed errors of fact and law by 
virtue of issuing a fmding that the claimant has failed to prove his total and 
permanent disablement is the result of a combination of preexisting and subsequent 
industrial injuries pursuant to Idaho Code §72-332. 
2. Whether the Industrial Commission and the ISIF have committed gross error 
when ignoring the pre-existing shoulder impairment that combined with the 
claimant's last industrial should injury to render him totally and permanently 
disabled." 
ISIF rephrases the issue on appeal as: Has Hope failed to demonstrate reversible error in the 
Industrial Commission's decision denying ISIF liability and the Industrial Commission's denial of 
Hope's Motion for Reconsideration. 
ARGUMENT 
A. Introduction 
Hope asserts the Industrial Commission committed "gross error" (Hope Opening Brief, p. 
14) in fact and law in its decision to deny benefits under Idaho Code §72-332. However, other than 
simply disagreeing with the Industrial Commission's decision that Hope failed to satisfy his burden 
to establish ISIFF liability pursuant to Idaho Code §72-332, Hope fails to establish on appeal that 
the Industrial Commission's decision was not supported by substantial and competent evidence. 
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B. Standard of Review 
The Idaho Supreme Court, upon review, may set aside the Industrial Commission's order 
upon the following grounds only: 
(1) The commission's findings of fact are not based on any substantial competent 
evidence; 
(2) The commission has acted without jurisdiction or in excess of its powers; 
(3) The findings of fact, order or award were procured by fraud; 
(4) The findings of fact do not as a matter of law support the order or award. 
I.e. §72-732. The applicable standard of review on appeal is set forth in the following taken from 
Stoddardv. Hagadone Corporation, 147 Idaho 186,207 P.3d 162 (2009): 
This Court exercises free review over the Industrial Commission's legal conclusions 
but "will not disturb the [Industrial] Commission's factual [mdings if they are 
supported by substantial and competent evidence." Reiher v. Am. Fine Foods, 126 
Idaho 58, 60, 878 P.2d 757, 759 (1994), "Substantial and competent evidence 
consists of such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion." Id (internal quotations omitted) (quoting Idaho State Ins. 
Fund v. Hunnicutt, 110 Idaho 257, 260, 715 P.2d 927, 930 (1985). This Court 
reviews the Industrial Commission's factual findings in the light most favorable to 
the prevailing party. Lethrud v. Indus. Special Indem. Fund, 126 Idaho 560, 563, 
887 P.2d 1067, 1070 (1995) 
Stoddard v Hagadone, 207 P.2d at 166. 
C. The Industrial Commission's Finding that Hope's Disability is Solely Related to his 
Last Injury is Supported by Substantial and Competent Evidence 
Idaho Code sec. 72-332 provides for ISIF liability for disability benefits when an 
industrial injury combines with a preexisting permanent physical impairment to render the 
worker totally and permanently disabled. A party seeking to establish liability against the ISIF 
pursuant to Idaho Code §72-332 carries the burden of proof. Garcia v. J. R. Simplot Co." 115 
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Idaho 966, 772 P.2d 173 (1989) overruled on other grounds by Archer v. Bonners Ferry Datsun, 
117 Idaho 166, 786 P.2d 557 (1990); Boley v. ISIF, 130 Idaho 278, 939 P.2d 854 (1997). The 
four elements that must be proven to apportion liability for total and permanent disability under 
Idaho Code §72-332 are: 
1. A pre-existing impairment; 
2. The impairment was manifest; 
3. The impairment was a subjective hindrance to employment; 
4. The impairment combined with the industrial accident in causing total permanent 
disability. 
Dumaw v. J.L. Norton Logging, 118 Idaho 150, 795 P.2d 312 (1990). See also: Toelcke v. 
ISIF, 134 Idaho 491,5 P.3d 471 (2000). 
As set forth above in the Industrial Commission's Order denying Hope's Motion for 
Reconsideration, the Commission found that Hope had satisfied the fIrst three (3) elements of IS IF 
liability. However, Hope failed to demonstrate that his last injury to his right shoulder in December 
2003 "combined with" either his preexisting low back condition or preexisting right shoulder 
condition to render his totally and permanently disabled. 
In his brief, Hope repeatedly asserts that the Commission "ignored" his pre-existing 
shoulder impairment (from a 2000 accident and resulting surgery) when applying Idaho Code Sec. 
72-332, and that such act constituted a "gross error." However, the Commission, in its fmdings of 
fact and conclusions of law, affirmatively found that Hope had a preexisting shoulder impairment 
(Record, p. 45), that it was manifest (Id.), and that it was a subjective hindrance to employment. 
(Record, pp. 45-47). Therefore, the Commission did not ignore that Hope had a preexisting right 
shoulder impairment, it applied that factual fmding to determine whether Hope had proven that his 
preexisting right shoulder impairment "combined with" his 2003 right shoulder injury to establish 
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ISIF liability. The Industrial Commission made this very clear in its fmdings of fact and 
conclusions oflaw: 
.. .If Claimant's right shoulder condition as of the hearing is the result of the 
cumulative effects of his preexisting and industrial conditions, then he has carried 
his burden of proving a combination such as to trigger ISIF liability. 
79. Unfortunately, no physician has opined on this ultimate question, and the 
medical records provide insufficient basis from which to draw this conclusion. 
Claimant clearly had preexisting shoulder pathology. However, it carmot be 
determined to a reasonable medical probability, based upon the evidence of record, 
that Claimant's resultant loss of function would have diffired in any way had his 
shoulder been completely healthy before his last industrial accident. 
(Record, p. 48-49, emphasis added) While not raised by Hope in his brief, the Commission then 
went on to analyze whether Hope's preexisting low back condition "combined with" his December 
2003 right shoulder injury, but again found, based upon the medical evidence and testimony, that 
Hope was totally and permanently disabled as a result of the 2003 injury alone. (Record, p. 49) 
In its final analysis, the Commission applied the evidence and testimony to conclude that 
Hope's disability is solely related to his 2003 right shoulder injury: 
Even if Claimant could stand, bend at the waist, and lift unlimited weight with his 
left upper extremity all day, he could not use either power or manual tools 
effectively in the line of work because these tasks depend, in Claimant's case, on 
right arm use in excess of his restrictions on reaching, repetitive activities and, in 
some cases, overhead work and lifting over 30 pounds. Further, as determined 
above, other lighter-duty work that Claimant could physically do was factored out 
because he lacked education, skills and experience to qualifY for these positions and 
further because of his age, disabled-looking appearance and rural labor market. As 
such, Claimant's industrial right shoulder impairment, alone, would have rendered 
him totally and permanently disabled. 
(Record, pp. 50-51). The findings and conclusions of the Commission are clearly based upon 
substantial and competent evidence because a reasonable mind could come to the same conclusion 
- that even if Hope's right shoulder had never been injured prior to December 2003, the injury he 
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sustained in December 2003 would have been solely responsible for Hope's disability. As the 
Commission noted, there was no evidence to suggest that Hope's preexisting right shoulder 
condition made any difference at all. 
Hope's contention on appeal does not identifY any specific error in the Commission's 
[mdings. Hope simply disagrees with the Commission's findings and then concludes that his 
disagreement with the Commission is "gross error." While it is somewhat difficult to follow 
Hope's argument, it seems to be that if the Commission finds a pre-existing permanent impairment 
then it must factor it into the "combined-with" analysis, and that the failure to do so "create(s) some 
new requirement or definition for the 'combined with requirement" as promulgated by the Idaho 
Supreme Court." (Hope Brief, p. 17) 
Hope's contention that a pre-existing permanent condition that also meets both the manifest 
and subjective hindrance elements must therefore also "combine-with" the last injury to establish 
ISIF liability is not supported by case law. It also is not a "new" rule oflaw, and several cases have 
found that a pre-existing impairment does not automatically combine with a subsequent injury. In 
the Hagadone case cited above, the Idaho Supreme Court upheld a decision of the Industrial 
Commission where, similar to Hope, the first three (3) elements of ISIF liability were established, 
but not the "combined with" element: 
Here, the Industrial Commission found that there were (l) preexisting 
impairments; [2] (2) that were manifested both objectively and subjectively; and (3) 
the preexisting impairments constituted a hindrance. The Industrial Commission 
then looked at "whether [Stoddard's] pre-existing physical impairments combined 
with the last accident to render him totally and permanently disabled, or stated 
another way, whether [Stoddard] would have been totally and permanently disabled 
but for his last accident." The Industrial Commission cited to testimony that 
Stoddard had been working prior to the last accident and that but-for the last 
accident Stoddard would have continued to be employable. That is, Stoddard was 
totally and permanently disabled solely by the [mal injury pursuant to the odd-lot 
RESPOl'.'DENT'S BRIEF: 12. 
doctrine, and it was that injury which combined with his age and skills to render him 
unemployable. The Industrial Commission further found that the only conditions 
which rendered Stoddard totally and permanently disabled were his advanced age 
and lack of transferable skills combined with the last accident, which placed him 
into the sedentary market. This fmding was not in error because Stoddard's 
disability was not the result of any previous injury combined with his last injury; it 
was based solely on his last industrial accident. This conclusion is supported by 
substantial and competent evidence from the 2006 hearing and from the 2001 
hearing. This Court affirms those fmdings. 
Hagadone, 207 P.3d at 168. 
This same issue and analysis was the basis for this Court's decision in Tarbet v. JR. 
Simplot Company, 151 Idaho 755, 264 P.3d 394 (2011). In Tarbet, it was the employer that 
appealed the Commission's finding, notwithstanding the employee's pre-existing impairments 
that were manifest and a subjective hindrance to employment, that the employee's final injury 
caused total disability and therefore the ISIF was not liable. The Court similarly stressed that a 
claimant or employer can not sustain their burden of proof against the ISIF by simply stating that 
an injured worker had preexisting impairments at the time of his last injury: 
Employer cannot sustain its burden of proof merely by showing that Claimant had 
pre-existing impairments. Employer has not contended that Claimant was totally 
disabled prior to his last industrial accident. It must show that but for the pre-
existing impairments, Claimant would not have been totally and permanently 
disabled. fd. Employer cannot sustain that burden merely by showing that 
Claimant had pre-existing permanent impairments. The focus must be upon 
whether the evidence supports the Commission's finding that the permanent 
impairments caused by Claimant's last accident combined with the nonmedical 
factors are sufficient by themselves to render him totally and permanently 
disabled. 
Tarbet, 264 P.3d at 398. 
CONCLUSION 
The Industrial Commission's decisions after hearing and in response to Hope's Motion 
for Reconsideration are supported by substantial and competent evidence. Hope has failed to 
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establish error in the Commission's findings and simply disagrees with the result. Therefore, ISIF 
respectfully requests this Court to uphold the decision of the Commission rmding that it is not 
liable for disability benefits pursuant to Idaho Code Sec. 72-332. 
DATED This 23rd day of July, 2013. 
By ____ ~~~ ________________ ___ 
Anthon;; 
Attorn y for DefendantfRespondent 
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